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Thirteenth Annual Convention 


Bedford Springs Hotel 
Bedford, Pennsylvania 


Wednesday Saturday, August 19-22 


PRESIDENT extends his most cordial wish 
you attend our convention next month. The complete program appears 
this issue. You will find outstanding array talent the speakers, 
who have variety topics interest you lawyer company repre- 
sentative handling insurance matters. Our business sessions are always 
enjoyed the members for you have full opportunity participate 
the discussions following each address. 

The entertainment features are highlights our conventions. 
have arranged ample time for relaxation and entertainment during the 
convention. addition the planned events, such the receptions, 
luncheons and dinners, the uniqueness the Bedford Springs resort itself 
will fascinate and delight you with its abounding recreational facilities 
and superb scenery. 

unusual entertainment feature the barn dance scheduled for 
Thursday, August 20. the resort old barn that has been made 
into recreational spot. There real hill-billy band will play for our 
dance. Bring suitable clothes for this ho-down and the weiner roast 
follow. 

The Bedford Springs resort beautiful place the Allegheny 
mountains Pennsylvania, just off the Turnpike 100 miles east Pitts- 
burgh and about the same distance west Harrisburg. quiet, restful 
place the clean atmosphere verdant mountains. Sports clothes are the 
rule this resort, and keeping with the informality and friendliness 
the place have refrained from prescribing formal attire any our 
functions. 

Our registration fee $10 per adult cover part the cost 
the entertainment features provided for you. Any remaining costs will 
paid the Federation. The hotel operates the American Plan 
exclusively, your daily rate includes all meals. However, should you 
stay less than any full day, the cost the meals not taken will deducted 
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from your final bill. Ten per cent will added your bill cover all 
gratuities hotel employees. 

May suggest that those you planning attend the American 
Bar Association meeting Boston that opens the following Monday, 
August 24, arrange also make our convention vacation stop-over 
before going Boston? you are traveling from the south west, 
you will find convenient come Bedford Springs and enjoy our 
convention first. you live east north Bedford Springs, come 
down and join for three enjoyable days and nights. You will meet 
lasting friends, and will leave the convention richly rewarded with the 
educational portion our program and the new associations you have 
found with other members. 

month you received reservation cards and transportation infor- 
mation how get Bedford Springs train plane, you don’t 
drive. you have not already sent your reservations, please 
once that may know how many expect and can make sure that 
there will hotel accommodations for you. Please try arrive Tues- 
day, August 18, early Wednesday morning that you will all 
registered, oriented, relaxed, and ready enjoy the first event our 
interesting convention program joint luncheon members and 
wives Wednesday 1:00 p.m. Remember, Bedford Springs Eastern 
Daylight Savings Time. 

The hotel will provide limousine service from Altoona Cumberland, 
where rail and air connections can arranged. Please indicate your 
reservations the time your train plane will arrive either place that 
arrangements may made with the hotel meet you. 

Here’s hoping see you August Bedford Springs! 


Faithfully yours, 
CHARLES ROBISON, 
President 
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Notice Proposed By-Law 
Amendments 


HEREBY GIVEN that the meeting the 
Board Governors Chicago, February 1953, the follow- 
ing amendments the By-Laws the Federation Insurance Counsel 
were proposed submitted for vote thereon the Thirteenth Annual 
Convention the Bedford Springs Hotel, Bedford, Pennsylvania, August 
19-22, 1953: 


Amend Article II, Section paragraph (b) read follows 
(matter deleted new matter italicized) 


(b) Dues statements for any calendar year shall sent the 
membership not less than [sixty] thirty days before the expiration 
the preceding calendar year and such further notices reminders 
shall forwarded the officers shall deem essential. Failure 
member pay the requiste dues [before January February 
the new calendar year, after having been sent least one such 
further notice reminder, shall automatically suspend the member- 
ship such member and his name shall not inserted the mem- 
bership roster the [January] Quarterly. Reinstatement may 
obtained application approved the President [and] the 
Secretary-Treasurer, together with payment any delinquencies. 


Amend Article VI, Section relating the appointment stand- 
ing committees the President adding thereto the following new 


paragraph:— 
(d) George Henry Tyne Award Committee—A George Henry 
Tyne Award Commitee the President candidate 
the George Henry Tyne Award the Federation the 
next succeeding annual convention. The members the Board 
Governors may be, but need not be, designated constitute thts 
committee. 


Amend Article VII, relating the Quarterly, read follows: 
(new matter italicized) 

(a) The Federation shall publish Quarterly magazine 

known The Federation Insurance Counsel Quarterly, beginning 
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October, 1950, and published January, April, July and October 
each year thereafter. The nature and contents the Quarterly 
shall determined the officers and Board Governors. 


(b) The President, with the approval the Board Governors, 
may select member act Editor the Quarterly for one (1) 
year, whose shall solicit articles for the Quarterly and 
responsible for its publication under the supervision the 
President and the Board Governors. the absence such selec- 
tion Editor, the President shall the Editor the Quarterly. 


WILLIAM WRIGHT MITCHELL, 
Secretary 
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Federation Insurance Counsel 
Thirteenth Annual Convention 


BEDFORD SPRINGS HOTEL 
BEDFORD, PENNSYLVANIA 


August 19-22, 1953 


PROGRAM 


WEDNESDAY MORNING, AUGUST 
greet members 


11:00 Meeting officers and Board Governors, Parlor 


WEDNESDAY AFTERNOON, AUGUST 


Joint Luncheon—members and wives 
Anderson Dining Room 
Welcome Mr. John Skelton, Counsel, Depart- 
ment Insurance, Commonwealth Pennsylvania 
Response Mr. Charles Robison, President, Federa- 
tion Insurance Counsel 
2:45 5:00 Business Session Convention Hall 


Address: Our Liberties Judicially”’ 
Carter Pittman Dalton, Georgia 


Address: Custody and Control 
John Williams Houston, Texas 


WEDNESDAY EVENING, AUGUST 


Dinner, Anderson Dining Room 
9:30 Informal dancing Ballroom 
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THURSDAY MORNING, AUGUST 


10:00 12:00 Business Session Convention Hall 
Address: Insurance and State Regulation 
Thereof”’ 
Fairfax Leary, Jr., Philadelphia, Penn- 
sylvania 
Address: Casualty 
Prof. Frederick Lewis Drake University 
Law School, Des Moines, lowa 


THURSDAY AFTERNOON, AUGUST 


Luncheon Anderson Dining Room 
Remainder afternoon open for individual group 
activities—golf, swimming, boating, riding, hiking, 
tennis, etc. 


THURSDAY EVENING, AUGUST 


6:15to7:30 Reception the Honorable Nathan Phillips, 
and Mrs. Phillips Toronto, Canada, Parlor 


7:30 Dinner, Anderson Dining Room 


9:30 Barn Dance hotel barn, mile from hotel, exclusive 
for Federation Insurance Counsel, followed 
Weiner roast 


FRIDAY MORNING, AUGUST 


10:00 Business Session Convention Hall 
Address: Defense Attorneys Com- 
bating High 


Panel Discussion: Does Defense Attorney’s 
Responsibility James Dempsey White 
Plains, New York, Moderator 
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FRIDAY AFTERNOON, AUGUST 


12:30 Luncheon, Anderson Dining Room 
Business Session Convention Hall 


Address: Insurance 
James Donovan New York City 


Federation Business 
By-Law Amendments 
Committee Reports 
Election Officers 


FRIDAY EVENING, AUGUST 


6:30to7:30 Reception for New Officers—Parlor 


Annual Banquet, Main Dining Room 
Presentation George Henry Tyne Award 
James Donovan New York City 
Installation New President 


Harold McAuley New York City 


Drawing Door Prizes 


10:00 Informal Dancing Ballroom 


SATURDAY MORNING, AUGUST 


9:00 Breakfast, Anderson Dining Room 
Special table for New Officers, members Board 
Governors, and wives 
10:30 Meeting New Officers and Board Governors 
Parlor 
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WOMEN’S PROGRAM 


WEDNESDAY, AUGUST 


1:15 Joint Luncheon—members and wives 
Anderson Dining Room 


Dinner, Anderson Dining Room 


9:30 Informal dancing Ballroom 


THURSDAY, AUGUST 


12:00 Open time 


12:30 Luncheon Anderson Dining Room 
Remainder afternoon open for individual group 
activities—cards, golf, swimming, boating, riding, 
hiking, tennis, etc. 


and Mrs. Phillips Toronto, Canada, Parlor 


7:30 Dinner, Anderson Dining Room 


9:30 Barn dance hotel barn 


FRIDAY, AUGUST 


10:00 Open time 
12:30 Luncheon, Anderson Dining Room 


ment committee 


Reception for New Officers, Parlor 
7:30 Annual Banquet, Main Dining Room 


10:00 Informal dancing Ballroom 
[8] 
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James Donovan Receive 
George Henry Tyne Award 


JAMES DONOVAN New York City has been 
selected the Board Governors receive the Federation Insurance 
Counsel’s George Henry Tyne Award our thirteenth annual convention 
August Bedford Springs, Pennsylvania. The presentation will 
made following the banquet Friday, August 22nd. 

Mr. Donovan general counsel for the National Bureau Casualty 
Underwriters, and counsel for the National Automobile Underwriters 
Association, the Surety Association America, the Allied Lines Associa- 
tion, the New York Board Title Underwriters, well many indi- 
vidual insurers prominence. member the New York law firm 
Watters and Donovan, who also have offices Washington, 


The report the Board Governors making this selection the 
recipient the George Henry Tyne Award states Mr. Donovan: 

“Born 1916, native New York City where his father was 
prominent surgeon. received his A.B. degree from Fordham Univer- 
sity and his LL.B. from Harvard. Entering general practice New York 
City 1941, was soon called into the service our country. acted 
counsel the office Scientific Research and Development, which 
directed the scientific war. naval officer, subsequently retiring with 
the rank Commander, assisted the Office Strategic Services, and 
later assisted the post-war trials war criminals Nuremberg. 

“Since 1946, Mr. Donovan’s activities have been divided between 
general practice and insurance supervisory matters. Mr. Donovan has given 
generously his time the publication articles and the delivery 
addresses before bar associations and professional groups. has served 
chairman the Insurance Section the New York State Bar Associa- 
tion, chairman the Committee Insurance Law the Association 
the Bar the City New York, and chairman the Committee 
Automobile Insurance the American Bar Association. the second 
capacity, 1952 authored the ‘Report Problems Created Finan- 
cially Irresponsible Motorists’, subsequently adopted the New York 
State Bar Association and other groups. This has served generally 
basic study utilized consideration such subjects compulsory auto- 
mobile insurance, unsatisfied judgment funds, and similar legislative 
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proposals. The report was major contributing factor the defeat 
compulsory automobile insurance legislation New York 1953. 

seven years has acted chairman the committee which 
directs the National Standard Policy Program which seeks bring uni- 
formity into policy forms pertaining liability insurance. His other 
contributions, trial counsel and forward looking member the 
bar, are too numerous relate 

Mr. Donovan has been very active working out legislative and 
administrative solutions the state level problems raised for the insur- 
ance industry Congressional enactment Public Law 1945. 
(The McCarren C.A. 55, 1011-1015), after the Supreme 
Ct. 1162, Ed. 1440 (June 1944), held the business insurance 
interstate commerce. 

Mr. Donovan will discuss some these problems address our 
convention the subject Insurance 

The George Henry Tyne Award bronze plaque conceived our 
former president, Mr. Tyne Nashville, Tennessee. Its purpose 
perpetuate the ideals and purposes the Federation Insurance Counsel 
providing annual token appreciation for distinguished service 
some person the field insurance the legal profession. 
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Disability Insurance Has 
Come Age 


ROBERT NEAL* 


ting society’s recognition and accepting responsibility, then the 
health and accident business has come age. 

Full maturity, however, still come and with it, considerable stat- 
ure-building, both volume and public relations. 

past development indication growth potential, reason- 


able assume that disability insurance, despite obstacles, peculiar the 
field comparison other lines, will show even more remarkable develop- 
ment the next few years. 


GROWTH 


The growing part age’’ dramatically measurable 
the four following 

fully explain the significance these figures, should noted the 
various Blue Cross Plans provide little less than percent all the hos- 
pital The Blue Shield organizations furnish about percent 
the surgical insurance. the remaining portion both hospital and 
surgical insurance, more than 26-million people have group coverage pro- 
vided commercial companies.* Individual contracts these carriers 
cover approximately 21,500,000 people for hospital insurance and approx- 
imately 16-million people for surgical insurance. 

Medical insurance* has been increased also. The third chart from 
Health Insurance Council figures shows increase from about 6,500,000 
insured 1946, nearly 28-million persons insured five years later. 


Vice-President and Counsel, North American Accident Insurance Company; Imme- 
diate Past President, Health and Accident Underwriters Conference. 
Health Insurance Council Annual and Health Coverage the 
S., 1952. (NOTE: The first two charts are consolidated the original publication. 
The final two are made from information shown elsewhere the Survey.) 
The term loosely used, Blue Cross officials usually refer their 
This term includes stock, mutual, assessment, and fraternal insurers, and also in- 
cludes life and casualty companies. 
Surgical insurance classified scheduled and unscheduled surgical operations and 
procedures. Medical insurance includes visitations physicians and other expenses. 
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GROWTH NUMBER PEOPLE COVERED 
SURGICAL PROTECTION 


MILLIONS OF PEOPLE 


1947 


1949 


GROWTH NUMBER PEOPLE COVERED 
HOSPITAL PROTECTION 


MILLIONS OF PEOPLE 


1946 
1947 
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1942 
1945 
(944 


MEDICAL PROTECTION 


MILLIONS PEOPLE 


GROWTH NUMBER PEOPLE COVERED 
LOSS TIME PROTECTION 


1947 
1949 
1950 
MILLIONS PEOPLE 
[13] 


Finally, loss-of-time has shown equally phenomenal 
growth. estimated that 1946, some persons were 
protected. Five years later, the end 1951, nearly 40-million people 
had such insurance. This represents about two-thirds the nation’s work- 
ing force 61-million. particularly impressive figure, because vir- 
tually all policyholders loss-of-time insurance are among the nation’s 
breadwinners, opposed housewives, retired persons, and others. 


RECOGNITION 


one sense, the mere noting the statistics indicates society has 
indeed recognized the disability form insurance. another sense, this 
recognition has stimulated the insurance world heightened realization 
growth possibilities. 

Bear inind disability insurance grew casualty line. 
sure, the early days was treated the larger casualty companies 
step-child that didn’t quite fit the family portrait. However, few 
far-sighted insurance leaders recognized disability coverages natural 
running-mate for life insurance. Now the two lines, life and disability, 
are frequently called personal insurance, distinguished from property 
insurance, even though substantial volume disability insurance con- 
tinues written the casualty companies. 

Except few cases, group disability insurance first caught the 
attention the life carriers. Now, with dramatic suddenness, established 
life companies are entering the individual field. Beginning with the New 
York Life Insurance Company late 1950, more than life companies 
have started are making preparations start the sale disability 
insurance. The Health and Accident Underwriters Conference, the lead- 
ing disability insurance trade association, accepted more than new 
members during their 1952-53 fiscal year, almost all whom were life 
insurers. 

With broadening interest, disability insurance has improved many 
ways. The policies offer greater benefits, there are fewer exceptions, and 
sold increasingly better class fieldmen and agents. While 
one knows what degree these improvements stem from the new interest 
the part life insurers, significant that they have come about. 
Society’s response clear-cut sign growing up. 


ACCEPTANCE RESPONSIBILITIES 


the big print and take away the small print.’’ Factually, such was 


Insurance which pays specific amount periodically for those temporarily per- 
manently disabled. Designed primarily compensate for loss income during such 


periods. 
Based estimate Health Insurance Council survey 1947. 
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never the case. Beginning 1912, the various states started adopting 
along uniform lines legislative measure commonly known the Standard 
Provisions Law. This law required printing certain size type face 
equivalent that used modern periodicals. Exceptions were equal 
prominence and reductions set down bold-face type. The law also 
specifically required provisions relative the rights policyholders which 
did much benefit policyholders. Today this legislation being replaced 
more modern version. the result about four years study carried 
between the industry and the National Association Insurance Com- 
missioners, new Uniform Individual Policy Provisions Law,’ generally 
considered less cumbersome and more flexible, has been offered the 
various states for enactment. While the law deals only with individual 
policy forms, and while group insurance policies have fewer 
requirements, proper comment that the legal relationships both 
group and individual have substantial differences once claim 
established. 

The companies seek better legislation. First, they hope for complete 
uniformity among states, insofar the use policy forms concerned. 
This does not mean standard policy benefits, but administratively 
each company wants use the same printed forms each state avoid 
the additional costs printing, schooling agents, handling and supply. 
And very great importance, the companies want simplify unify 
the process getting approval for the use such forms from the various 
state insurance departments. This cost obviously reflected the insur- 
ance premium, and and when noticeable part this expense elimi- 
nated, will also reflected. Hence, the public will the beneficiary. 

This legislative program matched progress the other areas 
regulatory concern the disability insurance business. The majority 
regulatory officials the states are doing sincere, efficient and reasonable 
job supervision. While difficult pinpoint reasons for this over- 
all enlightened approach, the important thing that the satisfactory 
results are being accomplished. 

One significant thing emerges: With the majority disability insurers 
there has come renewed emphasis claim philosophy. the report 
the Claims Relations Committee the Health and Accident Underwriters 
Conference, dated May 29, 1952, this was stated follows: 

essential ingredient accident and health insurance, the in- 
gredient which the public buys, peace mind. Most wage earners can 
provide their ordinary budgets for the small costs very short dis- 
abilities, but lost income and heavy medical bills cannot budgeted 


Twenty-eight states have passed the law. Approximately six states have conflicting 
laws May 15, 1953. The law not fully effective most states until after the 
1955 legislative terms, which time nearly complete uniformity hoped for. 
anticipated that three more states will pass the law their current legislative sessions. 
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without the help insurance. Part the insured’s peace mind comes 
from knowing that has insurance help meet these losses; and very 
important part his peace mind comes from fair, reasonable and 
prompt settlement when has claim. should the purpose the 
insurer pay disabled policyholders amount which reasonable and 
objective observer would consider fair under the policy and make the 
payment prompt and cheerful manner. fair amount paid grudgingly, 
argument over small difference, makes dissatisfied policyholder 
who might have been satisfied the price different attitude very 
slightly larger payment. 

and health insurance provides protection against variety 
hazards. many claims difficult determine the exact extent 
disability the exact amount expense for which the insured entitled 
reimbursement. The difficult securing the facts should not obscure 
the objective making reasonable settlement with the least possible 
amount tape’’ for the insured and his physician and hospital. 
Gross overpayment particular policyholder penalizes every other 
policyholder, since insurance essence simply sharing risk. When 
claims are grossly overpaid the entire insured group suffers the form 
higher premium rates. the other hand, reasonable settlements, even 
they average slightly more than the company might legally obligated 
pay under the policy contracts, are justified the result real increase 
policyholder satisfaction. Peace mind can regarded com- 
modity for which the policyholder expects pay fair price and which, 
not delivered, will place the reputation the company and the 
industry 

Some state insurance commissioners have noticed that despite the 
tremendous volume increase the business, there are actually fewer in- 
quiries so-called from the public than there were only 
few years ago. None has noted increase commensurate with the increase 


business. 

That does not mean that there room for improvement, however, 
should understood that the very nature the business makes for 
certain number problems with policyholders. While may over- 
simplification and perhaps unfair suggest that fire insurer can easily 
determine whether building burned while was insured, and 
whether arsonist was involved, obvious that disability insurance 
has much more complicated task this field. Individual writing insurers 
must determine indeed the risk was actually insured the time the 
loss. Damage person’s health usually more difficult determine 
than damage his house. 

The human organism heir many sicknesses and diseases. Not the 
least these are emotional problems which turn create physical dis- 


abilities. Policies must written avoid improperly paying claims 
people who not deserve who would misrepresent them- 
selves insurable when they are not. otherwise would result 
unfair rate increases other insured persons. 


Even today disability insurancemen report not too surprising 
have call from person stating: 


tells must operated on—please send over policy.” 

Some less well-meaning persons neglect mention the first phrase, 
and the insurance may actually written what amounts burning 
building. Such problems are not easily solved, and give rise the necessity 
for the use protective and contractual policy language. 


The group segment the disability insurance business fortunately 
avoids most this trouble. Surprisingly enough, 
can and are insured. The reasoning that the group size, 
percent can sick the onset the risk, well any other time 
and that the percentage will relatively stable throughout the entire 
period coverage. The task determine and base the premium 
accordingly. 

Another problem concerns similar sort predictability situation 
that unique the disability business among all other varieties insur- 
ance. Again mentioning our friends the fire insurance business, the 
incidence fire fire losses the home one fire each 100 homes 
each year. Life payable only once, its basic form—at death. 
Meanwhile, the average individual suffers approximately nine important 
disabilities during his life time. Each year about one out seven policy- 
holders (or group certitficateholders) will have claim. This points 
the fact that disability insurers deal with more claims percentage-wise 
than any other underwriters. Further, they have deal frequently 
with people who are emotionally upset and edge because their illness. 
fact, brings mind the facetious old adage that order collect 
fire policy you have have fire, order collect life 
policy you have have death, but collect accident and health 
policy you have have policy. 


ANOTHER ACCEPTANCE RESPONSIBILITY 


Industry acceptance responsibility another sphere activity has 
led nation-wide undertaking the development the Health Insur- 
ance Basically, the companies have come realize that there are 
other principals with whom they deal, well the policyholder. Doctors 


See The Health Insurance Council, Fed. Ins. Counsel Quar. (October 
1952). 
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and hospitals are important members the third-party payment picture. 
The undertaking mutual problems, occasioned third party approval 
the product, has been one the chief Health Insurance Council aims 
since its organization seven years ago the nine major trade associations 
the health and accident field. fact, was organized provide 
forum where discussions mutual concern could carried with 


doctors and hospitals. 

One problem which got constructive attention prior the organiza- 
tion the Council, and which has since been undertaken that 
organization, the subject claim blanks. Doctors and hospitals had 
resisted giving the detailed information sought the companies and the 
companies sought too great detail. The result was considerable delay 
claimants. While further progress can made, today there are uniform 
forms which are well accepted both parties. forms are not too 
demanding those having complete them and yet are factual enough 
serve the insurer’s purpose. 

major program developed the Health Insurance Council, with 
the cooperation hospitals and hospital councils, uniform and simpli- 
fied identification and claim reporting system, more than areas 
the country. Designed principally for persons having group hospital 
insurance, the procedure identifies the individual the hospital and makes 
possible for the hospital relax the usual cash credit deposits the 
basis the certification that benefits are available. 

growing interest program being conducted experimentally 
the Health Insurance Council and the city hospital federation Colum- 
bus, Ohio. will essentially the same thing for persons with individ- 
ual hospital insurance has already been done for those who are covered 
under group contract. Ultimately, expected that the program will 
widely used other cities. 

The developments this field are slow, and represent difficult form 
pioneering the very broad area public relations. But with the 
increasing cooperation the companies are getting from the leaders these 
closely allied fields, success assured. 


CONCLUSION 


The acceptance responsibility further noted the response the 
challenge. 

that for some time there has been question whether 
and what extent the federal government would invade the field 
disability insurance. There are those who have suggested outright abolition 
disability insurance mode private enterprise, and placing 


bureaucratic straightjacket. They would insidiously deprive the advo- 
cates free competitive society one their most effective weapons. 

has also been recognized that the most effective means preventing 
this occurrence has been for the industry such effective job 
remove all public demand for governmental interference. order 
this, substantial amount experimentation and greatly expanding 
facilities have been necessary provide better coverage for increasing 
numbers our population. The degree which the industry has suc- 
ceeded probably best described the fact that within short span 
from years has grown from $300 million billion 
industry, which augers the fact that has found public acceptance. The 
industry has steadfastly defended the providing prepaid hospital 
medical care and protection against loss time through private means 
and proud and sturdy companion the American system free 
enterprise. Unfettered regulation, will continue its maturity 
accept its responsibility and increasingly serve our society. 


Right Action for Prenatal 
Injuries Caused Negligence 


CRACRAFT* 


ARTICLE will confined discussion and 
analysis the cases dealing with the right action for prenatal injuries 
caused unborn child the negligence one other than the mother. 
submitted that none the decided cases this point have dealt 
with wilful intentional injury foetus and although the analogy 
used the cases holding the majority rule involving negligently 
caused injury would applicable, there would strong inducement 
for the courts avoid the analogy where intentional wrong involved. 
Any answer this problem will necessity also govern the right 
action for the wrongful death such child caused prenatal injury 
the parents personal representative may maintain such action 
the child itself could have maintained action had 


EARLY CASES 


Apparently the first case dealing with the question this country 
was the Massachusetts case, Dietrich Northampton,? where the court, 
speaking through Justice Oliver Wendell held that there was 
right action the part infant for negligently inflicted prenatal 
injuries. This decision was primarily based lack precedent and the 
fact that unborn child was considered part the mother until 
birth. The court reasoned that there must have been many instances the 
past where children had sustained prenatal injuries and the mere fact that 
there were cases found permitting recovery compelled the con- 
clusion that there was such right action. Justice Holmes con- 
cluding his opinion stated that the child was part the mother before 
birth, any damage which was not too remote was recoverable the 


mother. 


Associate, Slaymaker, Locke Reynolds, Indianapolis, Indiana. 

Burns Indiana Statutes Annotated (1933), Secs. 2-404, Secs. 2-217, and like 
statutes. 

2138 Mass. Am. Rep. 242 (1884). 

Justice the Supreme Court the United States. 


Following the Dietrich case sixteen years came the leading and often 
cited opinions (both majority and dissenting) Allaire St. Luke’s 
This case was apparently the first where any distinction was 
made between non-viable child. This was action 
infant against defendant hospital and others. demurrer the complaint 
was sustained, that ruling was affirmed the Appellate Court and the 
Illinois Supreme Court. The complaint alleged that plaintiff within ten 
days his birth, while ventre mere, and while his mother was being 
transported elevator defendant’s hospital, sustained injuries when 
his mother was thrown about the elevator when struck projection 
the shaft. This court referred the opinion the court below which 
effect held that the right action was not given statute and therefore, 
existed, could only exist under the common law. The Appellate 
Court cited the two prior decisions point, the Dietrich case and Walker 
Great Northern and approved such cases, stating: 


child before birth is, fact, part the mother, and 
only severed from her birth, cannot, think, successfully 
disputed. The doctrine the civil law and the ecclesiastical and 
admiralty courts, therefore, that unborn child may regarded 
esse for some purposes, when for its benefit, mere legal fiction, 
which, far have been able discover, has not been indulged 
the courts common law the extent allowing action 
infant for injuries occasioned before its birth. the action 
can maintained, necessarily follows that infant may maintain 
action against its own mother for injuries occasioned the negli- 
gence the mother while pregnant with it. are opinion that 
the action will not 


The Supreme Court simply affirmed the judgment without comment. 
Justice Boggs, his often-cited dissenting opinion, conceded that there 
was adjudicated case common law where child had recovered for 
prenatal injuries, but went say that adjudicated case was not 
indispensable establish right recover under the common law. 
criticized the theory which holds unborn child part the mother 
until birth, saying that medical science had demonstrated that child 
became viable prior birth and during such period viability sus- 
tained injury and suffered from the effects the injury birth, 
would absurdity say that the injury was only the mother. 


4184 Ill. 359, 638 (1900). 

Capable living. Bouvier’s Law Dictionary, Vol. 11, says this viability: 
“That child may viable, not only necessary that its organs should 
normal state, but also that all the physiological and pathological conditions which are 
capable opposing the establishment life prolongation life should 


[21] 


Justice Boggs then comments criminal and property law relation 
unborn child and reasoned from those theories that the common law 
should grant infant born alive the right maintain action for 
prenatal injuries. 

the next twenty years decisions this question came down from 
the highest courts number jurisdictions. Gorman 
the court held that action for wrongful death child could not 
maintained where the child died after premature birth following injury 
the mother and such unborn child. The court stated that the child had 
right action, the next kin had none. Buel United Rys. Co. 
St. likewise held there was right action under wrongful 
death statute for death child resulting from prenatal injuries. 

The case Lipps Milwaukee Electric Ry. Light involved 
prenatal injury non-viable unborn child. The child following birth 
was epileptic, which condition allegedly existed because such pre- 
natal injuries. The court, restricting its holding non-viable unborn 
said that such child must considered part the mother the 
time injury and thus had separate rights. 

will noted that none these cases permitted action 
maintained for injury death child caused prenatal injuries. 
Not until 1923 did court, the absence any statute, hold that child 
had such right action. that year District Court Pennsylvania 
upheld the right bring such but this case must now con- 
sidered having been 

The trend toward permitting child maintain action for pre- 
natal injuries commenced with the case Bonbrest 1946, 
the cases prior this date permitting the maintenance action can 
distinguished the basis the courts’ construction statute. 


JURISDICTIONS PERMITTING MAINTENANCE 
ACTION UNDER STATUTORY AUTHORITY 


The courts both California and Louisiana have construed code 
provisions those jurisdictions granting the right child main- 


749 704 (R. 1901). 

8154 (Mo., 1913). 

916 (Wis., 1916). 

course, viability can only determined after the birth and examination child, 
for definition, child viable must capable existing independently its 
mother, and factors opposing continuation life must absent. Thus this distinction 
would appear fallacious applied unborn child. 

Kine Zuckerman, Pa. 227 (Pa., 1924), where the court stated that 
society was more interested person’s ability fulfill his duties citizen and have 
useful life than his property rights. The decision confined the right which was quick 
the womb. 

Berlin, al. Penney Co., Inc., (2d) 28, (Pa., 1940). 

Supp. 138 (DC Dist. Col.) 


tain action for prenatal injuries, and logically enough, Louisiana holds 
that the right action death the child survives the next kin 
personal representative. 

submitted that these cases are not prece dent other jurisdictions 
for permitting action maintained child due the statute 
involved, and addition, Louisiana least, the theories the civil 
law apply. 

1923 the case Cooper the Louisiana Appellate 
Court held that under the children their mother’s womb were 
considered they were already born whatever relates them- 
selves and that such provision authorized child maintain action 
for prenatal injuries. Another section the also provides that 
child its mother’s womb was considered born for all purposes 
for its own The Cooper case involved injury unborn 
child which died after birth and the court, after concluding the 
child had right action, held that the right action survived the 
parents such child. 

the later case Valence Power Light the 
court effect held that where viable foetus sustained injury which 
prevented its being born alive, the parents could recover for the death 
such unborn child only upon strict proof that the death was caused 
actionable negligence. The court did not permit recovery the parents 
for the death the unborn child this case. 

California court has held that under article the civil code 
providing substance that child conceived but not yet born 
deemed existing person far may necessary for its interests the 
event its subsequent birth, that where the negligent delivery child 
physician caused permanently paralyzed, the child could 
maintain action for its prenatal injuries. 

submitted that these cases, involving, they do, construction 
provisions the civil code California and Louisiana, are sufficiently 
broad warrant the courts holding that the statement the rights 
unborn children includes right action for prenatal injuries, cannot 
considered determining judicial precedent this question unless 
particular jurisdiction has the same similar statutory provision. 


1439 So. (2d) 352 (La., 1923). 

Article 29, Revised Civil Code (La.) 

Article 954, Revised Civil Code 

interesting note that the court the Cooper case page 355 used the fol- 
lowing language regarding the determination when unborn child becomes viable: 
the earliest period which foetus may sad viable, still matter 
considerable 

1850 So. (2d) 847 (La., 1951). 

Scott McPheeters, (2d) 678 (Calif. 1933). 

Sec. 29, Civil Code (Calif.). 


REASONS ADVANCED FOR DENYING 
RIGHT ACTION 


will noted that the cases denying the right action for prenatal 
injuries are based upon one more the following reasons: 


Permitting recovery would give rise fictitious 

unborn child part its mother and duty owed the 
mother, but none owed the 

Lack (This reason would not appear applicable 
view recent decisions permitting 

Whether prenatal injury caused the death the condition 
child would many instances based mere speculation 

the action maintainable child could maintain action 
against its own mother for negligently inflicted prenatal 
The rule stare would appear apply only those juris- 
dictions having already denied recovery view the fact that 
various jurisdictions now permit 


The reasons appearing have the most validity are and above. 
cannot questioned that proper terminology requires that unborn 


child 


foetus considered part its mother and although most, 


not all, the cases consider the legal fictions applicable unborn children 


as us 


property and criminal law, submitted that those legal 


fictions were created for the express purpose either sustaining some 
property right preserving public peace and safety and cannot properly 


ilized determining whether child has right action for tor- 


tiously caused prenatal injuries. was said Lipps Milwaukee 
Electric Ry. Light Co., cited supra: 


21 


29 


23 
23 


“The fact that the criminal law protects nonviable infants does 
not affect the question their civil rights. The criminal law rests 
upon grounds public policy and affects the public; the law 
torts relates solely the rights private parties. So, too, the fact 
that for purposes inheritance, taking under will, etc., the 
existence unborn children recognized law has particular 
bearing upon the question their right recover for injuries sus- 
tained before birth, neither does the medical scientific recognition 


Magnolia Coca Cola Bottling Co. Jordan, (2d) 944 (Tex., 1935). 


Dietrich Northampton, cited supra, note 
See Note 22, supra. 


See Note 21, supra. 
Allaire St. Luke’s Hospital, cited supra, note 


the separate entity unborn child aid determining its legal 
rights. The law cannot always scientific technically correct. 
must often content itself with being merely 


The fact that many the courts permitting action 
brought refer the advance medical science since the Dietrich case, but 
not specifically relate this advance the determination which must 
made any case involving prenatal the essence the ques- 
tion being whether medical science this state its development can 
determine with any exactitude whether not particular condition 
results solely even partly from injury would seem 
that diagnosis not based upon clinical finding apparent and 
obvious condition existing foetus immediately following injury, 
must based necessarily pure speculation and guesswork when con- 
sideration given the possibility injuries birth and also 
inherently defective foetus. 

widely known the public that physician, unable estab- 
lish clinically condition, injury, malformation the back, can still 
not state that injury the back does not exist and this same problem 
would involved practically every case prenatal injury. 
Medical science this time does not know the cause many conditions 
with which infants are found afflicted birth. Suffice say, 
that parents upon birth child find deformed defective 
some way, and there injury the mother involved occurring during 
her pregnancy, however slight, the infant’s deformity defect will 
immediately and understandably blamed upon the alleged prenatal 
injury. will realized that jury would most sympathetic toward 
the parents such child, who would not, and would tend therefore 
find the slightest evidence that the alleged prenatal injury resulted 
the deformity defect found exist the child after birth. 


REASONS ADVANCED FOR PERMITTING ACTION 


The cases permitting the maintenance action for prenatal injuries 
are usually based upon the following reasons: 


Analogy between recognition unborn child’s rights 
property and inheritance and person for its protection 
against criminal 

The fact that viable child capable independent 


Webster’s New International Dictionary, 2nd Edition, defines foetus the young 
animal the womb, commonly restricted the young man, from the end the 
third month till birth, before that considered embryo. Gray’s Attorneys Textbook 
Medicine, Vol. Sec. 58.10 contains interesting outline the growth the foetus 

and indicates the difficulty determining when foetus capable separate existence. 


Natural justice requires that action 
There should remedy for any wrong 

Absence precedent basis for not permitting action 


That there logical analogy between the fiction that unborn 
child has legal personality indulged property and criminal law 
and such theory applied unborn child’s redress for torts negli- 
gently committed against was discussed the preceding paragraph. The 
motivating factors and the results the use such fiction property 
and criminal law are materially different from those involved its use 
the tort field. 

The reasoning based upon the fact that viable child capable 
independent existence not valid inasmuch viable child, well 
one that non-viable, are part the mother until birth.** injury 
foetus whether viable non-viable should considered injury 
the mother. The courts induling the theory the separate legal 
personality viable child are creating another legal fiction and assigning 
such unborn child status the time injury which could not 
possibly have until its birth. Another problem involved here, that being 
the accuracy with which can determined the time when foetus 
actually becomes The word French derivation, the 
term French civil law denoting child capable living after birth. 
child was deformed could not living after birth then was 
non-viable and not recognized real submitted that the 
concept viability misused those decisions allowing recovery for 
prenatal injuries unborn viable child the determination viability 
cannot properly made until after birth, and, further, that this concept 
the civil law should not fitted into the structure the common law. 


The argument that natural justice requires that minor have right 
action for prenatal injuries completely avoids the question and should 
have little weight. The layman would doubtless agree with such con- 
clusion but many other instances laymen would consider that the law 
does not accord with their opinion natural justice. There are, course, 


Bonbrest Kotz, cited supra, note 13. 

Williams Marion Rapid Transit, Inc., (2d) 334 (Ohio, 1949). 

See Note 28, supra. 

See Note 28, supra. 

See Note 28, supra. 

Webster’s New International Dictionary, 2nd Edition, defines birth the act 
fact coming into life. 

Webster’s New International Dictionary, 2nd Edition, says viability, that 
child considered never having been born, unless born viable. 

Poore, Treatise Medical Jurisprudence, page 345. 


valid reasons why the common law has evolved the way that has, 
being based expediency and human experience. 

analyzing the argument that the child has right action 
there wrong without remedy, immediately noted that such 
argument based upon presumption that the foetus not part the 
mother. Proper terminology would compel the conclusion that unborn 
child part the mother, and that right action exists the mother 
for injury child ventre mere. 

The fact that least one court has stated that absence precedent 
ground for denying recovery where wrong has been committed 
completely ignores the history and theory the common law, and this 
argument has any validity would seem that any case would have 
considered its own merits without regard established legal concepts. 


RECENT CASES 


Massachusetts 


The case Cavanaugh al. First National Stores, involved 
action minor recover for blindness allegedly resulting from its 
mother’s illness from eating unfit food. The minor was apparently con- 
sidered viable the time injury. the basis stare decisis the 
court ruled there was right action. This type case would present 
the greatest possible danger those jurisdictions permitting action 
child under these conditions the causative connection between 
injury this sort the mother this child and the child’s condition 
birth would seemingly most problematical and matter some 
speculation. 


New York 


The decision Drobner Peters the effect that infant had 
right action for prenatal injuries was overruled the same court 
Woods Lancet 1951. able dissenting opinion Judge Lewis 
stated that unknown factors abounded such cases and that such radical 
departure from established concepts should come legislative action 
after careful study rather than judicial 


Bonbrest Kotz, cited supra, note 13. 

(2d) 307 (Mass., 1952). 

(2d) 691 (N. Y., 1951). 

Judge Lewis considered that legislation should enacted granting right action 
for prenatal injuries, but only after the legislature following hearings and research had 
determined what stage gestation foetus viable, and had taken appropriate steps 
limiting the time within which suit could brought. points out that the right 
action for wrongful death was created statute and considers this problem also called 
for legislative action and infers that this court was indulging judicial legislation. 


The Illinois court Rodriquez al. Patti followed the lead 
earlier cases that state holding that child had right action for 
prenatal injuries. 


New Jersey 

The Court Error and Appeals held Stemmer al. 
that person negligently causing harm unborn child was not liable 
either the child its parents, overruling lower court which had 
permitted 


Pennsylvania 
The highest court this state held Berlin al. Penney Co., 
Inc., cited supra, that: 
“There warrant for holding, independent statute, that 
cause action for prenatal injuries child accrues 


Nebraska 

Drabbels Skelly Oil Co., the court held that the personal 
representative child allegedly sustaining prenatal injuries and born 
dead consequence thereof could not maintain the action. Apparently 
this court felt that unborn child had existence separate and apart 
from its mother until birth, and follows that reasoning hereafter, 
would necessarily hold that child could not itself maintain action for 
such injuries even though born alive. 


Georgia 

Tucker Howard Carmichael Sons, the court held 
child could recover for prenatal injuries inflicted while its mother 
was enroute the hospital give birth. The court sustaining its 
position held that under the property law concept unborn child was 
considered being all matters for its benefit, that the right 
action for prenatal injuries was certainly benefit, thus the child had right 
action following birth. 


Maryland 

Damasiewicz, al. Gorsuch, was held that child 
could recover for prenatal injuries although recovery such cases seem- 
ingly restricted viable unborn children. 


41108 (2d) 830 1952). 

4226 (2d) 489 1942). 

Stemmer, al. Kline, (2d) (N. J., 1940). 
Apparently overruling Kline Zucherman, note 11, supra. 
(2d) 229 (Neb., 1951). 

(2d) 909 (Ga., 1951). 

4779 (2d) 550 (Md., 1951). 


Ohio 


Perhaps the case which has attracted the most attention recent years 
that Williams Marion Rapid Transit, where the Supreme 
Court Ohio held that child after birth has right action for negli- 
gently caused prenatal injuries while was viable and 
mere. The court order arrive this conclusion held that viable 
unborn child was under the Ohio constitution. 

the later case Jasinsky the same court, following the 
reasoning the Williams case, held that the personal representative 
child dying three months after birth allegedly because injuries negli- 
gently caused while was viable and its eight month, had right 
action under the wrongful death 


Michigan 

1937, the case Newman City Detroit the Supreme 
Court Michigan held that there was right action for prenatal 
injury for death the child after birth caused such injury, 
either under the common law statute. The court considered the child 
this case have been viable the time injury. 


Alabama 

1926, this jurisdiction held that child its subsequent birth had 
right action for prenatal injuries nor did its personal representative 
after its death where the mother was quick the time injury, but went 
say that the mother could recover for damage not too 


Texas 


Magnolia Coca Cola Bottling Co. Jordan, cited supra, was 
held that the parents had right action for prenatal injuries their 
child causing its death and indicated this because the child itself would 
have right action. This court also points the difficulty deter- 
mining when child viable and other practical 


See Note 29, supra. 

4992 (2d) 809 (Ohio, 1950). 

General Code, Sec. 10509-166 (Ohio). 

710 (Mich., 1937). 

Stanford St. Louis-San Francisco Ry. Co., al., 108 So. 566 (Ala., 1926). 

The court stated: reason found for denial the right recovery the 
fact that many cases would impossible establish except speculation con- 
jecture that the death condition the child was proximately caused the injury. But, 
far worse than the indulgence such speculation and conjecture and the insurmountable 
difficulty satisfactorily proving viability, there would follow the wake this charac- 
ter litigation many fictitious claims, with false testimony their support, which the 
defendant would always find difficult and often impossible refute. These considerations, 
think, outweigh the denial justice the abstract the meritorious 


District Columbia 

Bombrest Kotz, cited supra, this federal District Court held that 
child had right action against physician for injuries sustained 
during its birth. 


Minnesota 

This jurisdiction off itself far this question concerned. 
Verkennes Cornica, was case involving action for wrongful 
death unborn child. The mother such child was hospital 
awaiting birth the child when through the alleged negligence the 
defendants both she and the child died. Even though the child died while 
ventre mere, the court held that where independent existence was 
possible and life was destroyed through wrongful act, cause action 
arose under the wrongful death act. 

will noted this case that although the unborn child was 
undoubtedly due born near the time the alleged injury, the 
child was never born and never existed independent its mother, and 
doubtful other jurisdictions will follow Minnesota construing the 
wrongful death act. 


SUMMARY 


examination the decisions the various states this country 
reveals that Massachusetts, Pennsylvania, New Jersey, Nebraska, 
Wisconsin, Missouri, Texas, Alabama, Michigan and Rhode Island adhere 
the traditional view that child has right action for negligently 
inflicted prenatal injuries, although least one jurisdiction there 
some indication that injury so-called viable child, there might 

New York, Ohio, Minnesota, Georgia, Maryland and the District 
Columbia have held that viable child can maintain action for prenatal 
injuries. 

The decisions both Louisiana and California which also permit 
recovery for prenatal injuries viable child can distinguished, 
those courts construed code provision granting such right action 
unborn child. 

The majority rule accord with the statement the law the 
subject promulgated The American Law Institute its Restatement 
the Law Torts, Section 869: 

person who negligently causes harm unborn child not 
liable such child for the 


(2d) 838 (Minn., 1949). 

Wisconsin. 

5610 A.L.R. (2d) 1059; also see A.L.R. (2d) 639. The latest annotation 


— 


— 


The artificial distinction between viable and non-viable child has 
been heretofore discussed and considered that due the impossibility 
accurately ascertaining whether child viable not until after birth, 
the distinction inherently unsound. 

Everyone would have great sympathy with parents whose child born 
with deformity either mind body, but the question whether 
not the courts, with the assistance the medical profession, are this 
time able ascertain whether not such deformity condition resulted 
from injury the foetus prior birth. some cases could easily 
determined that certain prenatal injury resulted certain defect the 
child which was found birth, but the great majority cases the 
whether particular prenatal injury caused particular 
defect deformity child would merely matter speculation and 
The fact that foetus has immense protection while being 
carried its mother’s womb and requires injury some consequence 
the mother before the foetus will itself injured. 

The question resolves itself this point: Are there now sufficient 
reasons for holding that unborn child foetus has sufficient legal status 
and existence before birth that upon receiving injury while foetus, 
can, after birth, maintain action against one negligently causing such 
injury? The question this opinion must answered the 
negative. there sufficient cause give foetus this legal status before 
birth, then let the legislature act after proper investigation wherein limita- 
tions the right can set out that the uncertainties and speculation 
can reduced minimum. other words, let the legislature determine 
the period gestation during which, injury caused foetus, 
will have right action following its birth. Also action should taken 
limiting the time within which action could maintained for pre- 
natal injuries child. would seem that legislative action would 
the orderly way which handle this most difficult problem, rather than 
judicial decision particular case with particular facts leaving wide 
limbo where one can ascertain unborn child’s rights action for 
prenatal injury unless the particular case litigated. 

Regardless the validity the various arguments both favoring 
opposing the maintenance such right action, anticipated that 
succeeding years strenuous efforts will made those jurisdictions 
not having committed themselves one position the other grant 
right action for prenatal injuries. cannot prophesied what the 


Attorneys’ Textbook Medicine, Vol. Sec. 97.24 contains interest- 
ing discussion concerning brain injuries caused children during delivery. The author 
states that these days efforts are made ease delivery for the mother the use 
anesthetics and speed delivery through use forceps, etc., and that this results 
instances brain damage giving rise variety conditions including epilepsy, paralysis 
and mental defects general. 


holding any jurisdiction will the present state the law, but 
action brought behooves defense counsel consider the facts 
their particular case great detail before appealing adverse decision 
ruling lower court, cannot questioned that appellate court 
would more likely uphold right action case where there was 
injury foetus which unquestionably resulted particular defect 
deformity the child. 

There are numerous subsidiary questions raised decision granting 
right action for prenatal injuries, but even those jurisdictions not 
yet having ruled the problem becomes necessary consider whether 
not take release from mother for personal injuries where there 
possible injury her unborn child involved result her injury. 

conclusion, emphasized that the majority rule still one 
liability child for negligently caused prenatal injuries, but the gap 
closing, and careful consideration called for any case possibly 
involving prenatal injury. examination the cases particular 
jurisdiction concerning unborn child’s existence under existing property 
and criminal law concepts may some assistance arriving logical, 
but possibly erroneous, conclusion how such jurisdiction would 
rule this particular question. 


That Moving Efficient Cause 
Accidents 


JOSEPH LIEBERMAN 


COMPARATIVE NEGLIGENCE 


law school professor must agree that principles admiralty and equity 
jurisprudence are gradually having its influence supersede the principles 
the common law negligence. 

early 1906, the field master and servant, the ancient com- 
mon law question the reason why accidents happen, based the 
theory reason and cause, was abandoned, least part, the enact- 
ment the Federal Liability act set forth statute 
form the principles admiralty law comparative negligence, namely 
that even both parties might blame for the happening accident 
the one most fault should pay therefor percentage basis fault. 

The theory behind the act was that the happening accidents cannot 
solved reason and cause, but rather the view that the employer and 
employee may partially fault for the happening the accident. 

Under such circumstances solve the happening the accident the 
definition contributory negligence, that moving efficient cause, with- 
out which the accident would not have was deemed inade- 
quate solution the problem. 

About nine years later workmen’s compensation statutes came generally 
enacted various states the Union, until today all our states 
have workmen’s compensation statutes. They, course, grant compensa- 
tion regardless fault, long the accident happened out and the 
course employment. 

Outside the field master and servant and the Federal 
Act, still have the rule contributory negligence other kinds 
tort cases. 

believe safe predict, however, that the eternal search courts 
and juries why accidents happen, may force the next generation 
lawyers adopt better guide than moving efficient de- 
ciding the one fault for the happening accident. 


New York City. Member the New York and New Jersey Bar. 
145 U.S.C. 51-60. 


The theory comparative negligence, the ancient law the sea, may 
found far back 1266 the Code Wisby, and the Laws 
Oleron enacted during the reign Edward England. These were 
equitable principles, which the course years seem gradually 
creeping upon become the law the land. 

With the enaction the Federal Employers’ Liability Act 1906, 
and the Jones Act comparative negligence was applied railroad 
workers and maritime employees, with right jury trial. Federal 
view master and servant, least railroads and ships, thus abandoned 
the common law defense contributory negligence, the reason for the 
happening accident. 

Comparative negligence now forms part state law several states 
the modeled after the original Federal Employer’s Liability Act, 
which covers all cases involving intra-state carriers. 

early 1932, bill was introduced the New York legislature 
for the adoption the principle comparative negligence modify the 
common law, but the bill was defeated. late, leaders the bench and 
bar have advocated comparative negligence generally applied the 
panacea for congested court calendar.* 

Each year comparative negligence bills are introduced several state 
legislatures, but none have become law. During the 1953 legislative ses- 
sions such bills were introduced twenty states. Only Arkansas did the 
bill pass both houses the legislature, but the Governor vetoed the bill. 

Presently, only the States Georgia, Mississippi, Nebraska, South 
Dakota and Wisconsin have comparative negligence statutes affecting neg- 
ligence cases. These statutes fall into three categories. The Mississippi law 
provides for the apportionment damages the basis the negligence 
the parties regardless the amount negligence the plaintiff, that 
presumably least theoretically under the law the plaintiff could re- 
cover his damages were found 99% negligent. The Wis- 
consin statute requires that the negligence the plaintiff must not 
great the negligence the defendant order for the plaintiff recover. 
other words, the negligence the plaintiff must not exceed 49%. The 
Nebraska and South Dakota statutes require that the negligence the 
plaintiff slight comparison the negligence the defendant before 
the plaintiff can recover. 

Most the current bills are the Mississippi type, though small 
few them are patterned after the Wisconsin law. None the Ne- 
braska and South Dakota type. The bills are designed cover general 
negligence cases, including automobile accidents. 


246 688. 
Mole Wilson, Study Comparative Negligence, Cornell Quar. 333, 


604 608. 
Judge Peck’s Report 1953—-N. Appellate Div. See Remarks— 


Insurance Section State Bar 


Liability insurance companies have quite generally and consistently 
fought these bills successfully. Their position that comparative negli- 
gence invites litigation those situations where under contributory negli- 
gence the likelihood recovery would remote, and creates nuisance 
value for settlement cases, with the net result that insurers would have 
defend more suits and pay more claims. This turn would necessitate 
increase liability insurance 


II. SUBROGATION 


The rights subrogation, contribution and indemnity, originally 
equitable principles law, may now found generally statute, and 
court interpretation ingrained the law side the court, and has given 
rise considerable controversy, leading mass conflict judicial 
opinion. 

statute, most compensation laws now permit the right subroga- 
tion, after payment the claim the employer action law. 
illustration, the Federal Longshoremens’ Harborworkers’ en- 
acted 1927, and modeled after the New York Workmens’ Compensa- 
sion Act, changes subrogation assignment operation law upon pay- 
ment the claim. 

Particularly has the Longshoremens’ Act come for considerable con- 
troversy, the field subrogation where the right was sought en- 
forced longshoreman, suing the shoes seaman, and claiming the 
benefits unseaworthiness vessel under the Jones Act general mari- 
time jurisdiction the federal courts, the weight authority regards the 
longshoreman seaman, and permits recovery against third party, 
way subrogation.’ 


III. CONTRIBUTION AMONG TORTFEASORS 


The question why accidents happen has also felt the influence 
more equitable principles, modeled after the ancient law the sea, the 
field contribution between tortfeasors. 

The common law rules the 13th century based the rules rea- 
son, the field contribution, have been changed statutes New 
York, Arkansas, Maryland, New Mexico, Rhode Island, South Dakota, 
Pennsylvania and New and admit that all parties fault should 
share the payment damages for accident. 


For general discussion the attitude insurers the subject comparative 
negligence, see Snow, Comparative Negligence, (CCH) Ins. (April 1953). See also, 
Lipscomb, Comparative Negligence (CCH) Ins. (Oct. 1951). 

¢33 901. 

Seas Shipping Co. Sieracki, 328 85, Ed. 1099 (1946); 
national Stevedoring Co. Haverty, 272 50, Ed. 157 (1926). 

Uniform Laws Annotated 519; Restatement Law Restitution (1927) 
American Law Institute; A-1; McKinney’s Laws—234. 


The Commission Uniform State Laws has model joint tortfeasor 
act which has been enacted several states. Contribution has come for 
its share conflicting judicial opinion, and particularly the field 
admiralty law find confusion this time, the absence 
statute contribution. 

For years the federal courts, including the Supreme Court the 
United States, adopted the admiralty rule contribution collision and 
personal injury 

Mr. Justice Holmes, speaking for the Supreme 
Court the said, 


right contribution consequence the joint tort and 
attaches the joint liability. The right contribution belongs 
the substantive law admiralty and not new incident any 
form 


However, the Supreme Court the United States 1952, changed the 
mass judicial opinion the case Halcolyn Lines vs. Haem Ship 
Ceiling Refitting the right contribution personal injury 
maritime cases, distinguished from collision cases. 

suit employee against third party steamship company, the 
ship contractor was brought for the purpose obtaining contribution. 
The Federal District Court allowed contribution. jury verdict 
held the ship repair company 75% fault and the ship owner 25% 
fault was set aside and the District Court refused follow the verdict 
decreed that each tortfeasor pay half the damages. 

appeal the Circuit Court Appeals held that contribution was 
proper but should limited the amount that the employee could claim 
from the employer compensation under the Longshoremens’ and Harbor- 
workers’ Act. 

Many theories negligence had been previously used the various 
federal courts inferior jurisdiction arriving the amount contri- 
bution admiralty cases. Some courts allowed equal recovery against joint 
tortfeasors, using the division negligence theory. Other courts at- 
tempted circumvent the common law principle contribution 
applying the moety rule 


286 (D. Ore., 1924); Coal Operators Ins. Co. S., Supp. 681 (E. 
Pa., 1947). 

10218 270, Ed. 1039 (1910). 

Benedict Admiralty Sec. 533 (1950 Ed.). 

Bue S., 188 800 (C. 1951); American Mutual Ins. Co. 
Matthews, 322 (C. 1950); Slattery Mana Bros., 186 134 
(C. 1951); Continental Ins. Co. Thornton Line, 186 992 (C. 4th 
1951). 


The Supreme Court the however, disregarding previous deci- 
sions the court, and many lower court decisions, decided the Halcolyn 
case, that there shall right contribution between joint tortfeasors. 
The highest court reversed the Circuit Court Appeals and declared 
opinion Justice Black that they would not apply the admiralty rule 
collision cases those involving personal injury. Mr. Justice Black places 
the blame Congress failing enact statute, which would modify 
the common law contribution between joint ap- 
pears, therefore, view the decision the Supreme Court that the 
insurance carrier the steamship company can now protect its right 
restitution only proper indemnity agreement with its independent 
contractors. 

recent case, Palardy United best illustrates the care which 
must used the drawing the indemnity agreement. This Federal 
Court denied contribution and indemnity the government holding 
that the agreement drawn did not properly indemnify the government 


IV. CONCLUSION 


While all are not accord with the benefits comparative negli- 
gence, nor has the Supreme Court seen fit judicially allow contribution 
personal injury admiralty case, does appear that the waves judicial 
opinion and statutes disclose intention abandon the common law 
rules reason and cause for the happening accidents the thirteenth 
century and rather seem tend toward the adoption the principles 
admiralty law adjust the blame equitable basis between the parties. 

This age seems, therefore, gradually recognizing the ancient law 
the sea determining the best way solve the responsibility for acci- 
dents land. 

The definition contributory regligence “‘that moving efficient 
cause without which the accident would not have and the 
harsh rule contribution between joint tortfeasors,’’ which trial 
lawyers have listened for many years from the charges learned jurists 
seem destined for the scrap heap, make way for more equitable 
principles adjusting the damages between the parties. 

The law cause and reason, why accidents happen, appears, 
least, with the adoption 20th century legislation employers’ liability, 
workmen’s compensation and joint tortfeasor acts, leaving with 
law torts saturated with ancient maritime principles. 


102 Supp. 534 (E. Pa. 1952). 


Which Road for the Insured 
Motorist 


PROPOSAL for the solution the puzzling 
problem what has been described uncompensated motor vehicle 
accident must necessarily governed certain fundamental 
social, economic and political These concepts, implemented 
legislation, will determine how the rights the individual will bal- 
anced against the demands and needs society. They will also determine 
the balance between free enterprise and government control the opera- 
tion the automobile insurance function. 

The problem created basic conflict two forces. the one 
hand the desire the individual for the free and unrestrained use 
his own property. the other hand, society the interests the wel- 
fare its members demands that the use that property regulated. 
individuals have come think the operation the automobile 
not privilege but necessity and even right. resent and oppose 
interference the part others who some way would want limit 
what feel the rightful use our own personal property. 
civilization, however, which has the automobile geared integral 
part its life demands that the use the automobile regulated the 
end that its safe operation may encouraged and that the responsibility 
for its unsafe operation may ascertained. 

The resolution the problem does not lie the absolute submission 
one force the other, but would rather seem lie careful 
analysis the entire problem and the providing balance between the 
two forces. The value the end desired and the values protected 
securing that end are relative. must ask ourselves searching for 
solution—how far can go? What means have for arriving 
our goal that are consistent with traditional American economic, social 
and political principles? 


Attorney, American Mutual Alliance, Chicago, Illinois; former deputy insurance 
commissioner for the state Kansas. 

general discussion various proposals see, Sympostum Motor Vehicle 
Liability Insurance, Fed. Ins. Counsel Quar. (January 1953). This article presents 
more detailed discussion unsatisfied judgment funds and the arguments against them. 


How far can should go? answer this question must 
determine the extent the problem are trying solve. Con- 
fused thinking the subject has been prevalent because the failure 
settle the important question whether the aim compensate the 
unfortunate victims automobile accidents, whether secure the 
financial responsibility those who subject others the hazards their 
negligent driving. This important distinction and must resolved 
before intelligent appraisal can made any proposed solution the 
automobile problem. 

Criticism made that present laws leave many automobile accident 
victims uncompensated. These critics speak terms the 
Such approach contemplates the existence social problem created 
these unindemnified victims and assumes the premise that the govern- 
ment has obligation eliminate this problem making sure that these 
victims not remain uncompensated. What are the logical consequences 
the adoption this premise? The social problems arising out un- 
compensated victims automobile accidents, where fault has been ascer- 
tained, are different from the problems created accident, where the 
victim uncompensated because contributorily negligent. Destitution 
and lack medical care are less serious because they are consequence 
disease result from accidents occurring off the highway. 

These critics assume the same philosophy which has motivated social 
planners who have proposed socialized medicine, and other social measures 
providing for governmental assumption the risks and hazards life. 
its very nature this approach cannot limited the automobile field 
the tort basis liability without assumes the 
fundamental premise that the government must guarantee that all risks 
respect the individual’s health and safety must eliminated. con- 
comitantly assumes that charity matter right under the law. 

The American people have rejected this philosophy. still main- 
tain the principle that the individual responsible for his own wrongs. 
They are his burdens not the burdens society. still recognized that 
there are risks life which every person must chance. Fortunately the 
hardships created these risks and responsibilities ‘can large measure 
shifted from the individual the group through system insurance 
created and developed American individual initiative and enterprise. 

submitted that the aim solving the automobile problem not 
the social approach compensating all victims through government agency 
but rather the establishment the part 
those who subject others the hazards their negligent driving. 

May, 1951 Superintendent Alfred Bohlinger address 
entitled ‘Which Road for the Uninsured challenged the insur- 
ance industry find solution the problem created this uninsured 


motorist. 1952 few representatives the insurance industry and 
officials state government proposed what they felt satisfactory 
solution. Activity behalf this proposal found its culmination the 
New Jersey Unsatisfied Claim and Judgment Fund Law passed the 
New Jersey Legislature 1952.? 

The proponents this measure within the industry were primarily 
motivated the fear that the New Jersey Legislature would enact 
unsatisfactory compulsory financial responsibility law. The New Jersey 
Unsatisfied Claim and Judgment Fund Law was offered alternative. 
This proposed solution would create fund supported and purportedly 
under the control private insurance interests, which would provide 
money for unfortunate victims who have other compensating insurance 
and who could not collect their just damages from negligent financially 
irresponsible motorist. 

Although the New Jersey law retains the principle liability 
without fault’’ basically approach. Its emphasis 
not upon financial responsibility but compensating accident victims. 
radical departure from the theory the security-responsibility laws 
which encourage motorists assume the responsibility their negligent 
conduct the roads. will but short step from compensating some 
victims system which will seek compensate all victims. Demands 
have already been made New Jersey enlarge the scope the fund and 
bill has been introduced the Legislature effect this 

Because the attention which has been focused this law and be- 
cause the far reaching and unusual precedents establishes, detailed 
discussion its provisions order. 

Four elements should present any proposed solution the motor 
vehicle problem and the New Jersey Unsatisfied Claim and Judgment Fund 
Law considered the light the following requirements: 


Equity—The plan must fair. Equity the enactment and the 
administration our laws requirement that inherent the 
American philosophy and safeguarded consti- 
tutional guarantees. This principle means the acceptance the 
individual the responsibility his own wrongdoing. means 
that social burdens are distributed equitably through the entire 
society. 

Free Enterprise—Free enterprise the bulwark the American 
economic system. Any scheme which seeks destroy does 
destroy individual initiative and individual responsibility and 


favorable discussion this New Jersey law see the article Commissioner 
Gaffney Symposium Motor Vehicle Liability Insurance, Fed. Ins. Counsel Quar. 
42, 46-49 (January 1953). 

See Assembly Bill 447 introduced 1953 session New Jersey legislature. 


which substitutes government operated system for the com- 
petititve free enterprise system contrary the principles free 
and democratic society. From the practical standpoint, free enter- 
prise has demonstrated its integrity, performance, efficiency and 
responsiveness public needs and has provided two elements which 
government operated system inherently lacks—flexibility and that 
standard for judging efficiency which competition alone can pro- 
vide. 


Individual Responsibility and proposed plan 
should recognize the value inducing individual responsibility 
and initiative with the minimum governmental supervision and 
control. The individual should not penalized coerced until 
has demonstrated his failure meet responsibility. The govern- 
ment should not assume burdens which can and should assume 
himself. 


Practicability—The proposed plan must work. The law and ad- 
ministration implementing such plan should simple, effective, 
fair and free political influence. must meet with public 
acceptance and cooperation. The prospect its successful opera- 
tion reasonably assured. Its successful operation should 
not rest upon narrow base contingent, variable factors over 
which there little control. 


EQUITY AND THE NEw JERSEY UNSATISFIED 
CLAIM AND JUDGMENT FUND 


Beginning April 1954, every person who registers motor vehicle 
New Jersey and who does not furnish proof proper insurance 
meet damage claims resulting from motor vehicle accident, will 
required pay additional fee $3.00 for the registration privilege. 
Those who furnish proof that they are properly insured will 
required pay additional fee $1.00. Insurance companies will 
required pay tax their direct net premiums for auto- 
mobile liability insurance written the State New Jersey. The fund 
thus created will deposited with the State Treasurer. September Ist 
each ensuing year, will determine the amount that needed main- 
tain the fund during the ensuing license year. If, his judgment, the 
balance the fund not position meet estimated needs, will 
assess the insurance companies their net direct written 
premiums for automobile liability insurance for the previous year. Should 
there still estimated deficiency, the treasurer may also assess uninsured 
motorists $3.00 and insured motorists $1.00 the time they renew their 
registration privileges. The law requires that the assessment must made 


against the insurance carriers before assessment can levied against the 
motorist. addition the insurance carriers are required bear the 
expense fund administration—such expense offset against the 
tax. The carriers are likewise bear all costs connection with 


the investigation and defense uninsured defendants with the exception 
the expense appeals litigated cases. 


The Burden the Law 

The insured motorist pays for the operation the law three ways: 
the $1.00 tax; the tax insurance companies; the unlimited costs 
investigation and defense uninsured motorists. The last two items 
would reflected increased rates. Assuming that 95% the motorists 
New Jersey will insured the time the law effective, each 100 
motorists contributing the fund $95 addition the insurance tax 
and the defense expense will contributed insured motorists, against 
only $15 contributed uninsured motorists. requires imagination 
determine where the financial onus the law will lie. fair 
honest that those who have already provided for their own financial 
responsibility should also required support those who cannot are 


unwilling to? 


Violation Insurance Concept 

The principle established this law violates basic concept insur- 
ance practice. the insurance principle that all those who are subject 
like similar hazards may pool their resources that the burden the 
losses the few may shifted the entire group. fundamental 
the existence such pool that those who are exposed hazards and who 
will participate the benefits the pool must contribute proportion 
their exposure less. The rating system which forms the basis for 
determining all insurance charges geared the principle that there must 
unfair discrimination between insureds and that there equitable 
distribution costs. The principle the New Jersey law provides that 
those who are insured must not only bear the burden the cost their 
own insurance but they must further bear the cost paying judgments 
and defending those who are not insured. 


Violation Principle Taxation 

the same manner the principles established this law violate basic 
concepts taxation. The New Jersey law primarily proposal levy 
tax against one class persons for the relief another class. The 
insured motorist required pay directly through the automobile tax, 
and indirectly through his insurance carrier, for the relief those people 
who have been unfortunate enough have been involved accident 
with financially irresponsible motorist. relationship there 


NO 


between these two classes that should make mandatory reasonable 
that one group should required under force law donate monies 
the relief the other class? 


Concededly, the state can, consistently with due process, levy per- 
centage tax insurance companies. Nor precluded due process 
from making gratuities out the public treasury accident victims other- 
wise uncompensated, anyone else for that matter. The government 
may impose upon any business the responsibility for the social cost its 
operation, for the relief persons with whom deals. But the police 
power the state has never been supposed extend the imposition 
business the responsibility for social evil entirely extraneous 
here social evil that exists only because certain obstinate persons refuse 
pay the reasonable price that the business exacts for its services. The 
Unsatisfied Judgment Fund law exacts money from the insurance com- 
panies order spend for the relief those who are run down 
uninsured motorists. does not regulate the relation between insurance 
companies and their policyholders, even between insurance companies 
and those who deal with their policyholders. 


Further, observed, that the tax insurance companies 
provided for the law more than merely tax imposed insurance 
companies. The government requiring private enterprise administer 
the law and bear the burden collecting, expending and distributing 
the revenue collected. 


Penalizing the Prudent Insured 


Section 10(m) the law requires that the claimant divulge the 
amount any indemnity other benefits for his injury, death damage 
property received from any person other than the operator owner 
the motor vehicle causing such injury, death damages. Section 
(2), Section 14, and Section state that amounts payable from the 
fund shall reduced any amount received recovered specified 
Section 10(m). This language the statute broad enough include 
payments made the claimant reason his having purchased hos- 
pitalization, medical insurance, life insurance, collision insurance, etc. 
order for accident victim collect under this statute, not only must the 
driver who hits him have refused buy the insurance offered the com- 
panies, but the victim himself must have refused buy the accident and 
health insurance offered usually the same companies and must not 
covered the Workmen’s Compensation insurance usually written 
the same companies well. The claimant fact penalized for his 
prudence protecting himself from other casualties. The beneficiaries are 
those who have the least with insurance companies anyone the 


state. 


This provision the law will, course, much reducing the 
amount claims against the fund, but its inequity manifest. 
relieve this manifest inequity these provisions the law are deleted, the 
fund will require larger revenues higher percentage insured motorists 
within the state maintain its solvency.* 


Denying the Carrier Subrogation Rights 

The same philosophy extended Section (1) which provides that 
any insurer who has paid claim its assured under policy insurance 
not entitled make any claim against the fund. Besides being unfair, 
the denial subrogation the insurer will, course, reflected higher 
rates for the insured motorists who carry collision insurance their own 


automobiles. 


Who Benefits From Fund? 

Although access the fund denied insured motorists who have 
other types indemnifying insurance and are being reimbursed from these 
sources result the accident, access the fund given non-residents, 
pedestrians and passengers (who may also uninsured motorists), pas- 
sengers insured and uninsured automobiles and others who have 
way contributed the fund. 

Even the benefits the fund were strictly limited insured 
motorists—the insured motorist would still paying for the obligations 
the uninsured. The proponents the law urge that the fund provides 
cheap insurance against uncollectible judgments. Why should this cover- 
age compulsory when can voluntarily obtain adequate coverage 
cover the same loss through automobile accident insurance policy? 


Hiding the Cost 

Not all the inequities this law are obviously apparent. doubt 
appears the layman the main burden the law rests upon cor- 
porate carriers, and this may not object. reality that burden, 
however, shifted the individual policyholder. Certainly the test 
the propriety legislation should not rest upon its palatableness the 
public how palatable can made. Acceptance and the cooperation 
the public necessary but the hiding the true cost from the insured 
public means hidden and indirect taxes the insurance carriers only 
serves compound the unfairness the law. 


Public Relations 
The public more and more militantly aware the inequities any 
business, and when they exist they create serious public relations problem. 


New Jersey Assembly Bill No. 447, introduced 1953 session Legislature; 
provides for the deletion these provisions from the law. 


One the chief complaints about automobile insurance that matter 
what good driver does remain driver, the good driver saddled 
with the costs created the accident-prone driver. This has resulted 
demands for merit rating. The New Jersey law unfairly requires the 
good driver additional amount for the driver who not even insured. 

Can these inequities removed? The following section discusses the 
consequences removing the inequities and placing the cost the fund 
the uninsured motorist. 


FREE ENTERPRISE AND THE NEW JERSEY 
UNSATISFIED CLAIM AND JUDGMENT 
FUND LAW 


The law New Jersey inaugurates startlingly new and drastic changes 
the field governmental regulation. other legislature has gone 
far control free enterprise, nor has private enterprise gone far 
taking over the functions government. The danger which lies the 
law not only within the operation the law itself and its application 
New Jersey, but the criteria which establishes for future legislation not 
only the field insurance but other areas involving the relationship 
the state and free enterprise. 

The jubilation over the shotgun marriage private enterprise with 
the state hollow joy when private enterprise counts the price that 
has paid. vital principle the free enterprise system was sacrificed for 
this alliance—that private enterprise entitled reasonable charge for 
services performs. 


Service Without Compensation 


has always been maintained the field supervision that insur- 
ance carrier has the right make reasonable profit and adequately 
compensated for the services which offers. This intrinsic the rate 
regulatory laws which provide that the rate should adequate and not 
unfairly discriminatory. Under the New Jersey law, insurers are required 
furnish services uninsured motorists without being compensated. 
state except New Jersey has ever before established such precedent. Even 
those states where carriers are required insure undesirable risks they 
are protected the principle the rating law which provides that the 
rate must adequate. surcharge under assigned risk law has been 
recognized the Supreme Court the United States factor pre- 
venting that law from becoming 


California State Automobile Association Maloney, 341 105, ed. 
788 (1950). 


— 


Probability State Funds 


The fear that some insurance carriers have connection with any 
solution this problem that the government might ultimately provide 
for either competitive monopolistic state insurance fund. That the 
fear those who fight compulsory insurance and who proposed the New 
Jersey law. close analysis, however, the New Jersey law would seem 
indicate that leading into the very result that was most feared— 
governmental ownership and operation the insurance business. 

Anyone who has had experience this field and who pauses contem- 
plate the abuses existing, well-intentioned funds, should able 
envision what could very well happen the New Jersey fund. The enlarge- 
ments the legislature generously attaches these laws, which are originally 
circumspect, are well known. time goes and difficult problems 
continuously arise through this odd union the state and private enter- 
prise will but simple matter limit private insurance participation 
until all that remains the state-operated fund. Already New Jersey 
demand has been made that government officials have larger voice the 
operation the 


Placing the Burden the Uninsured Creates State Insurance Fund 


There should little doubt but what there will continuous pressure 
exerted relieve the inequities the law. has been suggested that for 
the fund truly equitable the uninsured motorist should bear the cost 
maintaining the fund. The amount required sustain such fund 
would approximate the present yearly premium now necessary for the 
insured group, assuming that the accident frequency and severity the 
uninsured group substantially the same that the insured group. 
adding the normal expense elements involved collecting the tax, 
processing and investigating its claims, well the administrative costs 
involved maintaining accounts, deposits, etc., the total cost would 
approximate the total premiums that would charged insurance car- 
riers for automobile liability coverage. Such result course, puts the 
state into the insurance business. The state would collecting money 
from uninsured motorists provide for their defense and pay the losses 
which they create. This the function insurance company. The 
state fact becomes insurance carrier. 


The Dilemma 

There are two directions which can taken eliminate the inequities 
the law. One way shift the financial burden the law society 
whole providing for fund through taxation. This course, 


See Senate Bill 307, and Assembly Bills 158 and 447, introduced 1953 session 
Legislature. 


means taking the private enterprise element out the picture and the 
government would have take over what essentially insurance 
function. The other direction require the uninsured motorist carry 
the burden the fund administration. This course means increasing 
the cost the uninsured motorist level approximately equalling the 
cost insurance the insured motorist. This but another form 
compulsory insurance with the additional undesirable aspect having 
the government provide the insurance for the uninsured motorist. 

The New Jersey law creates real dilemma. eliminate the inequities 
state operated fund necessary. The creation state fund means the 
elimination private enterprise. therefore cannot expected that any 
system based the unsatisfied judgment fund principle can equitable 
and the same time preserve free enterprise. 


INDIVIDUAL RESPONSIBILITY AND INITIATIVE UNDER 
THE NEW JERSEY UNSATISFIED CLAIM 
AND JUDGMENT FUND LAW 


Any scheme designed for the relief the motor vehicle accident victim 
should encourage the individual motorist recognize his responsibility 
operator motor vehicle. There vast difference between legisla- 
tion which coerces the individual accept these responsibilities and legis- 
lation which induces him so. The security responsibility laws which 
have been passed many states have encouraged the motorist procure 
insurance that his financial responsibility may assured. Coercion 
used only where the individual driver has demonstrated his failure mee 
his responsibilities. 

The New Jersey law less than the so-called com- 
pulsory financial responsibility law. whatever extent the automobile 
regulated, that extent the system compulsory. The important 
element not whether compulsory but how the compulsion 
applied and whom. The New Jersey Unsatisfied Judgment Fund Law 
coerces the responsible insured motorist pay for the irresponsible 
motorist. 

The New Jersey Law effect tells the motorist that through fund 
the state will assume his obligations fails pay what the court has 
determined owes the victims his negligent driving. This law 
part philosophy which has its basis the responsible must take care 
and bear the burdens the irresponsible. adopts the philosophy 
that the state must step where the individual fails. The law does nothing 
encourage the individual accept his responsibility member 
society. 


| 
| 
| 


PRACTICABILITY THE NEW JERSEY UNSATISFIED 
CLAIM AND JUDGMENT FUND LAW 


Regardless the pros and cons the underlying political and 
economic philosophy the law—there remains the practical question 
whether the law will actually work. There are many features this law 
which would indicate that the law could not operate successfully its 
present form. 

Cost 

The spectre probable cost the operation the New Jersey law 
puts fear even into the hearts its most ardent advocates. Some estimates 
cost have been attempted the basis current unsatisfied judgments. 
The current aggregate size unsatisfied judgments misleading criterion 
that most claimants not now prosecute their claims judgments 
because the known financial irresponsibility the defendant. The 
number claims and their size will increase when becomes known that 
money available through the fund pay these claims. 

Difficulty Estimating Cost 

The difficulty estimating the cost the law primarily based upon 
two factors. First, statistics presently available are completely inadequate 
for obtaining the experience the various classifications created the 
law. Second, the cost the fund dependent upon many variable and 
uncontrollable factors that cannot easily estimated. 

The magnitude the problems encountered attempting estimate 
the cost can only realized thorough consideration the many 
factors that are essential determination order obtain accurate 
computation. 

The fund assumes the legal liability motorists including hit and 
run drivers the extent the limits provided the law ($5,000 for 
injury death one person, $10,000 for more than one person and 
$1,000 for property damage) over the $200 deductible. 
benefits the following exclusions must made: 


Out-of-state accidents New Jersey cars. 

Liability non-residents non-owners New Jersey regis- 
tered cars. 

Spouse, parent child judgment debtor. 

Guest occupants judgment debtor. 

Subrogation cases insurance carriers. 

Other valid insurance paid the claimant result the accident, 
including workmen’s compensation, life and health and accident 
insurance. 


The first $200. 


W 


Non-licensed operators. 


Financial ability pay liable. (Fund has subrogation 
right recovery.) 


10. Claims operator occupant uninsured motor vehicles 
owned him, spouse, parent child. 


11. Liability insureds under any automobile liability policy. 


These items perhaps are not all the classifications which must 
made, but they serve indicate the complexities involved any attempt 
making estimate the cost. can readily observed that items 
the law. With the possible exception item the evaluation these 
items with presently available statistics impossible. 


Importance Percentage Insured Motorists 


Item 11, which determined the percentage insured motorists 
has been recognized all the sword Damocles that hangs over 
the successful operation the law. The most conservative estimates indi- 
cate that this critical factor must least 90% the law properly 
function. Other estimates indicate that the percentage must excess 
95%. New Jersey recognized the need obtaining this percentage and 
postponed the effective date the law. state should even contemplate 
the enactment this law unless assured has and can maintain the 
required percentage. 


Can the Required Percentage Maintained? 

the time the law was passed was estimated that New Jersey had 
60% its motorists insured. The operation the Unsatisfied Claim and 
Judgment Fund Law was deferred till 1955 allow for the full effect 
the recently enacted security responsibility law. was hoped this law 
would raise the percentage insured motorists least 90%. There 
guarantee that the law will have this effect that the percentage 
reached can maintained under all conditions. one knows what 
psychological effect the publicity given the fund will have the 
public. has been suggested that the percentage may decrease due 
misunderstanding the public that the fund affords cheap means 
escaping the obligation purchasing insurance. Those with assets 
protect might argue, that since the injured will compensated anyway, 
there little point their paying the price automobile coverage. 
What effect will the law have the sales efforts insurance companies? 
How will the percentage affected general economic conditions? 
known that during periods depression that the percentage insured 
motorists decreases markedly. this percentage decreases the less there 
are those who will share the expense and the more there are those 


who will burden the fund. This means increased rates. the 
rates increase the less the number able afford insurance—consequently 
the more uninsured. vicious circle created. 


Deductions for Other Insurance 

Item which takes into account the deduction from the claim reason 
other valid insurance the claimant very critical factor the cost 
analysis. Since life insurance, hospitalization, medical payments, collision 
insurance, etc., will deducted from the claim, large percentage, perhaps 
high 60% the total amount claimed, may eliminated. There 
breakdown benefits paid under these forms insurance for auto- 
mobile accident cases. The figure however substantial. the life insur- 
ance field alone known the first nine months 1952 life insurance 
companies paid total $53,000,000 under some 27,000 life insurance 
policies death claims persons the United States killed motor 
vehicle accidents. 

the law were construed otherwise not permit this 
deduction, public demand result the manifest unfairness 
this provision caused its the demands the fund would 
great and such extremely high percentage insured motorists would 
required keep the fund solvent that its successful operation could 
not reasonably predicted. 


Problems Fund Administration 

Another important element which will affect the cost the law will 
fund administration. How zealously will the Board attempt get its 
money back from the financially irresponsible judgement debtor? The 
Wisconsin Legislative Council its 1953 Report surveying the North 
Dakota Unsatisfied Judgment states that payments totaling 
$142,592 were paid out the North Dakota Fund and only $120.00 
was collected back repayments from debtors. Will those responsible 
for motor vehicle administration subject political pressure deter- 
mining whether not drivers’ licenses will revoked for failure pay 
judgments? How well can the Board guard against fraudulent claims— 
particularly hit and run cases where defendant available testify? 
recent report from Ontario indicates that $3,000,000 paid the 
unsatisfied judgment fund that province, $440,000 was due hit and 
run drivers. How easy will for man who injures himself claim 
was hit hit and run driver? what extent will the fund 
raided default judgments? The extent which politics enters the 
picture will determine large extent the answer these problems. 


Assembly Bill 447, introduced 1953 session New Jersey Legislature. 
discussion the North Dakota law see the article Bergesen 
Symposium Motor Vehicle Liability Insurance, Id. 35. 


The New Jersey Fund was publicized and supported the theory 
that there will unsatisfied judgments New Jersey. has been 
stated that the prohibitions and complex technical requirements setting 
forth under what conditions person shall entitled protection under 
such Fund cannot survive social endeavor this 


What Happens When Fund Revenue Exhausted 


further complication created the cost picture the fact that 
the law makes provision for the contingency that the assessments may 
insufficient handle all demands made the fund the 
This contingency not too remote have previously pointed out. 
Section the law provides that limit one-half one percent 
the net direct written automobile liability premiums may levied against 
participating carriers. maximum annual assessment against insured 
motorists $1.00 and limit $3.00 for uninsured motorists. these 
sources revenue are exhausted where will the money come from? Are the 
claims prorated? Must the claimants wait until assessments for the 
next year are made? May the treasurer draw the general fund? 


Unlimited Expense Defense 


The payment losses not the only element cost involved the 
administration this law. The costs fund administration, claim 
adjustment and defense are not apparent because they take the form 
hidden assessments against the insurance carriers. The law requires that 
each carrier writing automobile liability insurance participate defending 
uninsured motorists. The costs must borne the carrier with the 
exception appeals. limit placed the outlay for defense expense 
that may required the carriers. example there are only 50% 
the motorists insured the carriers will required spend least twice 
much per insured now spent claim expense. The insured motorist 
will undoubtedly have bear this burden which will mean that where 
may formerly have paid 12% his premium for claims expense 
will have pay 24% under the Unsatisfied Judgment Fund Law. 
the percentage insured motorists increases, this burden becomes less. 


Assignment Claims Insurers 


The assignment claims for investigation and defense are 
made insurers proportion their premium writings. The law does 
not indicate whether these assignments will number cases 


review the practical problems involved the administration Unsatisfied 
Judgment Fund laws contained the Research Report the 1953 Report the Wis- 


consin Legislative Council. 
See Assembly Bill 447 introduced 1953 Session Legislature and which pro- 


vides that any deficiency the fund will assessed against the uninsured motorist. 


[51] 


amount claimed. What may appear small claim might blossom 
forth into long drawn out and expensive lawsuit. Many small claims 
may cheaper handle than one large one. the other hand small 
claim might entail more expense settlement than large one. fair and 
equitable formula for the apportionment this cost will difficult 
find. There appears appeal provided for the law for the carrier 
feels has been discriminated against the assignment these claims. 


Rate Regulation 


apparent that through the tax and the hidden assessments 
the carriers will carry the brunt the cost the New Jersey law. Will 
this cost passed policyholders and stockholders? Can the cost 
passed policyholders within the present framework the rating 
laws? 

Universal guideposts the establishment rates are that they not 
excessive, inadequate and not unfairly discriminatory. New Jersey not 
exception this rule. 

Although may argued that the assessment tax and 
therefore proper expense item included the calculation the 
rate—it highly questionable whether the expense incurred defending 
the uninsured public can included the rating formula. Neither the 
tax nor the defense expense has any relation all the service that 
being rendered the insured under the terms his insurance policy. Al- 
though the policyholder may have opportunity benefit from the fund 
—he may denied its benefits reason the fact that has other 
indemnifying insurance, otherwise falls under the exception from 
coverage under the law. Further, observed that there are many 
who are not policyholders who are entitled the fund’s benefits. The 
benefits the policyholder are too remote considered being reason- 
ably related the purposes for which has paid his premium. Such 
benefits has are involuntarily conferred and are not part the 
contract insurance. would therefore appear that any rate including 
such expense factors would excessive for the policyholder. 

the other hand, the absorption this expense investigation and 
defense uninsured motorists the carriers would mean the confiscation 
some the assets the insurer—and consequently the assets the 
policyholders stockholders. would therefore seem that any rate which 
did not include this expense factor would inadequate. 

Thus, have situation that the expenses are included the rate 
would excessive the policyholder and they cannot included 
the rate inadequate for the carrier. 

The element unfair discrimination has been discussed supra and 
obvious hardly require further discussion. One aspect unfair 


discrimination however, not yet discussed the manner which this 
law violates the principle territorial classification. Under the New Jersey 
law the burden the uninsured motorist will fall equally all assureds 
regardless the territory which they live. Those insured who reside 
areas high accident frequency will derive benefits out proportion 
their contribution. This another violation the established insurance 
concept classification exposure. 


Insurance Companies’ Interest Defense Uninsured Motorists 


The requirement the New Jersey law that the insurance companies 
must defend uninsured motorists raises problems that are novel and dis- 
turbing. The insurer has direct pecuniary interest the case has been 
assigned other than the rather remote interest the possibility reduced 
assessments. The insurer’s immediate pecuniary interest keeping the 
costs defense down. Thus the insurer may alleged have interest 
that contrary the best interests the fund and there may incen- 
tive settle cases prematurely and for excessive amounts. may 
charged that insurers are contenting themselves with inferior counsel and 
inadequate preparations for trial. The insurer effect undertaking the 
practice the law, that has significant interest the outcome 
the suit. 


Problems Defense 


The insurer whom the defense has been assigned has indeed difficult 
case defend. The assignment made after claim has been filed with the 
board. the time the company receives its assignment the problem 
obtaining sufficient and adequate evidence defend almost insur- 
mountable. Witnesses disappear, can’t remember. There chance 
investigate evidence the scene the accident. All the advantages 
immediate investigation are lost. alleged hit and run case, there 
not even defendant testify. 


Problems Joint Defense 


Further complications are raised the defense the fact that the law 
provides that the insurer whom any action has been assigned may 
through counsel enter appearance behalf the defendant, file 
defense, conduct the defense and may require the cooperation the 
defendant court order. the same time the law provides that nothing 
contained the law shall deprive the defendant his right also employ 
his own counsel and defend the action. This potential conflict all too 
apparent. 

noted that the carrier behalf the fund undertakes the 
defense the assumption that the defendant will not financially re- 
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sponsible. Thus any defendant required cooperate with carrier even 
though that defendant may prove later financially responsible. The 
Fund Board determines whether not will interfere with the rights 
defendant defend himself the manner sees fit. 

joint defense raises many questions. What there conflict 
interests how the defense will conducted? What the carrier 
wants settle the case but the defendant wants vice 
versa? must remembered that when settlement made that ultimate 
liability rests with the defendant even the fund pays the claim. Would 
insurer liable for the negligent handling the defendant’s case? 
The impracticability this feature the law all too apparent. 


CONCLUSION 


The foregoing described law was the answer given Superintendent 
Bohlinger’s challenge Road for the Uninsured Motorist?’’ This 
challenge cannot be, and should not be, met making the road the 
insured more burdensome loading him the responsibilities 
the uninsured motorist. These unsatisfied claim and judgment funds 
are unfair,—they discourage free enterprise and individual initiative, and 
practical matter are administratively unsatisfactory. 

Once have accepted the principles these funds not also logical 
that should accept like system other fields liability which will 
insure the collection judgments and which will pay uncompensated 
victims? Should unsatisfied judgment fund set for property 
owners? Surely the plight victims these cases just unfortunate 
automobile cases. Are heading into philosophy that all unsatis- 
fied judgments will paid society not the judgment debtor? 
must ask ourselves whether the risk uncollectible judgments must 
assumed society where the individual can protect himself against 
the hazards through voluntary insurance. 

The unsatisfied Judgment Fund law based upon the principle that 
society must guarantee that all persons will protected and indemnified 
for the losses they incur reason the acts financially irresponsible 
motorists. This guarantee made even though the individual may protect 
himself against such hazards through insurance. Such approach 
wrong that discriminatory against the insured motorist, and 
not and cannot the solution the motor vehicle accident problem. 


MEMORIAM 


regret having received information the sudden death Glenn 
Dougherty Milwaukee, Wisconsin, May 1953, while was 
attending meeting Richmond, Virginia. Mr. Dougherty served 
president the Federation Insurance Counsel during 1946 and 1947. 
was the time death Vice-Chairman the Section Insurance 
Law the American Bar Association and would have become chairman 


the August 1953 the Association Boston. 


Our sincere sympathies are extended his family and his associates. 


a7 


>» 


. 


ff 


FEDERATION INSURANCE COUNSEL 


The Federation Insurance Counsel was organized 1936 for the pur- 
pose bringing together insurance attorneys and company representatives 
order assist establishing standard efficiency and competency render- 
ing legal service insurance companies, and disseminate information 
insurance legal topics its membership. 

The first annual convention was held 1937, and meetings have been 
held annually thereafter, except during the years World War II, 1942 through 
1945. The Annual Proceedings were published separate volumes until 1950, 
which time the Federation Insurance Counsel Quarterly was established and 
the Insurance Law Journal Commerce Clearing House, Inc., Chicago, Illinois, 
began publishing the addresses delivered the annual conventions. 

Inquiries concerning the Federation the Quarterly should directed 
the President the Secretary-Treasurer. Membership applications are pro- 
cessed through the Vice-President the area the applicant, upon recommenda- 
tion another member. Dues are $12.00 annually, $6.00 after July 
which includes subscription the Quarterly. 

The former Presidents and Secretaries-Treasurer the Federation are 
listed below. 


PAST PRESIDENTS 


1936-37 David Lee, Norwich, New York 

1938-40 Scott Fitzhugh, Memphis, Tennessee 

Beale Rollins, Baltimore, Maryland 

1941-46 Henry Walker, Evansville, Indiana 

1946-47 lenn Dougherty, Milwaukee, Wisconsin 
(deceased May 1953) 

1947-48 Julian Humphrey, New Orleans, Louisiana 

1948-50 George Henry Tyne, Nashville, Tennessee 

1950-52 John Alan Appleman, Urbana, Illinois 


PAST SECRETARIES-TREASURER 


1936-48 John Millener, Rochester, New York 
(deceased December 1948) 
1948-51 Samuel Hollander, Newark, New Jersey 
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